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subject, such as an organization, activ-
ity, event, or an investigation not re-
trievable by a name or personal identi-
fier, the request will be treated only as 
a FOIA request.) 

(b) The Privacy Act never prohibits 
disclosure of material that the FOIA 
requires to be released. Both a Privacy 
Act and a FOIA exemption must apply 
to withhold information from you if 
the information you seek is contained 
in a Privacy Act system of records ap-
plicable to you. 

(c) Sometimes a request for Privacy 
Act information is submitted by a 
‘‘third party’’ (an individual other than 
the person who is the subject of the 
Privacy Act record). If you request Pri-
vacy Act information about another in-
dividual, the material will not be dis-
closed without prior written approval 
by that individual unless— 

(1) The release is provided for under 
one of the Privacy Act conditions of 
disclosure (5 U.S.C. 552a(b)), one of 
which is that Privacy Act information 
is releasable if it is required to be re-
leased under the FOIA, or 

(2) In most circumstances, if the indi-
vidual is deceased. See § 2.8(d)(4). 

(d) In handling a request covered by 
paragraph (a) of this section, the fee 
provisions and time limits under the 
FOIA will apply, except that with re-
gard to information that is subject to 
the Privacy Act, the bureau will charge 
only for duplication and not for search 
and review time (see Appendix C to this 
part). There will be no charge if the fee 
for processing the request is $30 or less.

Subpart D—FOIA Appeals

SOURCE: 67 FR 64530, Oct. 21, 2002, unless 
otherwise noted.

§ 2.28 When may I file an appeal? 

(a) You may file an appeal when: 
(1) Records or parts of records have 

been withheld; 
(2) The bureau informs you that you 

have not adequately described the 
records you are seeking, or that it does 
not possess responsive records and you 
have reason to believe it does or you 
question the adequacy of the bureau’s 
search for responsive records; 

(3) A decision has not been made on 
your request within the time limits 
provided in § 2.12; 

(4) The bureau did not address all as-
pects of your request for records; 

(5) You believe there is a procedural 
deficiency (e.g., fees are improperly 
calculated); 

(6) A fee waiver has been denied; or 
(7) A request for expedited processing 

has been denied or not responded to on 
time. (Special procedures apply to this 
type of appeal (see §§ 2.14, 2.29(c), and 
2.32(b)). An appeal of this type relates 
only to the request for expedited proc-
essing and does not constitute an ap-
peal of your underlying request for 
records. 

(b) Before filing an appeal, you may 
wish to communicate with the contact 
person listed in the FOIA response or 
the bureau’s FOIA Officer to see if the 
issue can be resolved informally. Infor-
mal resolution of your concerns may be 
appropriate where the bureau has not 
responded to your request or where you 
believe the search conducted was not 
adequate. In this latter instance, you 
may be able to provide additional in-
formation that may assist the bureau 
in locating records. However, if you 
wish to file an appeal, it must be re-
ceived by the FOIA Appeals Officer 
within the time limits in § 2.29.

§ 2.29 How long do I have to file an ap-
peal? 

(a) Appeals covered by §§ 2.28(a)(1), 
(2), and (4) thru (6). Your appeal must 
be received by the FOIA Appeals Offi-
cer no later than 30 workdays after the 
date of the final response or 30 work-
days after receipt of any records that 
are provided to you. 

(b) Appeals covered by § 2.28(a)(3). 
You may file an appeal any time after 
the time limit for responding to your 
request has passed. 

(c) Appeals covered by § 2.28(a)(7). 
You should file an appeal as soon as 
possible.

§ 2.30 How do I file an appeal? 

(a) You must submit your appeal in 
writing, i.e., by mail, fax or e-mail, to 
the FOIA Appeals Officer, U.S. Depart-
ment of the Interior (see Appendix A 
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for the address). Your appeal must in-
clude the information specified in para-
graph (b) of this section. Failure to 
send your appeal directly to the FOIA 
Appeals Officer may result in a delay 
in processing. 

(b) Your appeal must contain copies 
of all correspondence between you and 
the bureau, including your request and 
the bureau’s response (if there is one). 
DOI will not begin processing your ap-
peal and the time limits for responding 
to your appeal will not begin to run 
until these documents are received. 

(c) You also should include in as 
much detail as possible any reason(s) 
why you believe the bureau’s response 
was in error. 

(d) Include your name and daytime 
telephone number (or the name and 
telephone number of an appropriate 
contact), e-mail address and fax num-
ber (if available), in case DOI needs ad-
ditional information or clarification of 
your appeal. 

(e) If you file an appeal concerning a 
fee waiver denial or a denial of expe-
dited processing, you should, in addi-
tion to complying with paragraph (b) of 
this section, demonstrate fully how the 
criteria in § 2.19(b) (see Appendix D) or 
§ 2.14(a) are met. You also should state 
in as much detail as possible why you 
believe the initial decision was incor-
rect. 

(f) All communications concerning 
your appeal should be clearly marked 
with the words: ‘‘FREEDOM OF IN-
FORMATION APPEAL.’’

§ 2.31 How will DOI respond to my ap-
peal? 

(a) Appeals will be decided by the 
FOIA Appeals Officer. When necessary, 
the FOIA Appeals Officer will consult 
other appropriate offices, including the 
Office of the Solicitor (in the case of 
all denials of information and fee waiv-
ers, and other technical issues as nec-
essary). 

(b) The final decision on an appeal 
will be in writing and will state the 
basis for DOI’s decision as follows: 

(1) Decision to release or withhold 
records. (i) If the FOIA Appeals Officer 
decides to release the withheld records 
or portions thereof, he/she will make 
the records available or instruct the 

appropriate bureau to make them 
available as soon as possible. 

(ii) If the FOIA Appeals Officer de-
cides to uphold in whole or part the de-
nial of a request for records, he/she will 
advise you of your right to obtain judi-
cial review. 

(2) Non-possession of records. If the 
FOIA Appeals Officer decides that the 
requested records exist, the bureau 
that has the records will issue a re-
sponse to you promptly and the FOIA 
Appeals Officer will close the file on 
your appeal. If the FOIA Appeals Offi-
cer decides that the requested records 
cannot be located or do not exist, he/
she will advise you of your right to 
treat the decision as a denial and seek 
judicial review. 

(3) Non-response to a FOIA request. If a 
bureau has not issued an appropriate 
response to your FOIA request within 
the 20-workday statutory time limit, 
the FOIA Appeals Officer will direct 
the bureau to issue a response directly 
to you as soon as possible. If the bu-
reau responds to your request within 
20-workdays after receipt of the appeal, 
the FOIA Appeals Officer will close the 
file on your appeal. Otherwise, the 
FOIA Appeals Officer will advise you 
that you may treat the lack of a re-
sponse by the bureau as a denial of 
your appeal and seek judicial review. 

(4) Incomplete response to a FOIA re-
quest. If a bureau has not issued a com-
plete response to your FOIA request, 
the FOIA Appeals Officer will direct 
the bureau to issue a complete re-
sponse directly to you as soon as pos-
sible, and provide you with the name 
and telephone number of a contact per-
son. The FOIA Appeals Officer will 
close your FOIA appeal and advise you 
that you may treat the incomplete re-
sponse by the bureau as a denial of 
your appeal and seek judicial review. 

(5) Procedural deficiencies. If the FOIA 
Appeals Officer decides that the bureau 
was in error, he/she will instruct the 
bureau to correct the error and advise 
you accordingly. If the FOIA Appeals 
Officer decides that the bureau acted 
properly, he/she will deny your appeal 
and advise you of your right to seek ju-
dicial review. 

(6) Fee waiver denials. If the decision 
is to grant your request for a fee waiv-
er, the FOIA Appeals Officer will advise
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